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LAW OF THE LAND

SEVEN-YEAR SQUABBLE

Appeals Court Ends Worcester
Developer’s Phasing Rights

Decides Battle of Control for Worcester Condos

BY CHRISTOPHER R. VACCARO

SPECIAL TO BANKER & TRADESMAN

he Massachusetts
TAppeals Court

ruled last month
in Kettle Brook Lofts
LLC v. Specht that a
condominium devel-
| oper could not unilat-
erally extend its phas-
ing rights beyond a
seven-year period imposed in the property’s
condominium master deed. The court also
ruled that lenders holding mortgages re-
corded before the master deed did not sub-
ordinate their mortgages to the master deed
when they partially released their mort-
gages on units sold.

Kettle Brook Lofts LLC acquired property
in Worcester to develop a condominium
project, using financing from Haymarket
Capital LLC and Commerce Bank and Trust
Co. The developer recorded a master deed
in 2008, which was junior to the lenders’
mortgages. The master deed allowed con-
struction of up to 109 units in phases over a
seven-year period. It also allowed the devel-
oper, while it owned units or during the
seven-year period, to unilaterally amend the
master deed if the amendment did not sub-
stantially impair unit owners’ rights.
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A Worcester condo developer filed suitin S
ing with development plans, but lost.

The developer built 53 units in three
phases, selling 48 units and retaining five.
The lenders released the sold units from
their mortgages, but not the five unsold
units. Years passed without the developer
adding more phases.

In 2015, one day before the phasing rights
were scheduled to expire, the developer re-
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uperior Court prevent the trustees and unit owners from interfer-

corded amendments to the master deed, ex-
tending its phasing rights for seven more
years, expanding its control over the condo-
minium, and adding 56 partially constructed
but uninhabitable units to the condomin-
ium. The developer then claimed to own
more than 75 percent of the condominium’s
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beneficial interests and removed the condo-
minium association’s trustees, appointing it-
self as their successor.

Dispute over Future Control

To further this scheme, the developer
filed suit in Superior Court to prevent the
trustees and unit owners from interfering
with its development plans and control of
the condominium. The trustees filed a sepa-
rate suit in Land Court to invalidate the de-
veloper’s actions. The trustees also sought a
declaration that the lenders had released
their interests in the condominium’s com-
mon areas and subordinated their mort-
gages to the master deed when they partially
released sold units.

The developer’s lawsuit was transferred
to the Land Court, which heard both cases
together. The Land Court ruled in favor of
the trustees, declaring that the developer’s
phasing rights had expired, its amendments
to the master deed were invalid and the
lenders’ mortgages were subordinate to the
master deed. The developer and lenders ap-
pealed.

The Appeals Court affirmed the Land
Court’s decision regarding the developer’s
phasing rights and master deed amendments
but modified it as to the lenders’ mortgage
priorities. As to the phasing rights, the Ap-
peals Court examined the Condominium Act
and language in the master deed. The Con-
dominium Act states that when buyers re-

cord unit deeds, they effectively consent to
subsequent phases and reductions of their
undivided interests — but only if the master
deed, when the unit deeds were recorded,
allowed additional phases and an accurate
determination of the resulting change to
each unit’s undivided interest.

Court: Statute Protects Buyers

The Appeals Court construed this statute
as protecting unit buyers, so when they pur-
chase units and record their deeds, they can
rely on limits on phasing rights in the master
deeds at the time of recording, without con-
cern that developers will later expand those
rights to the buyers’ detriment. The court
found that in this case, the developer’s uni-
lateral expansion of its phasing rights did
not comply with the statute.

The Appeals Court also determined that
the master deed’s general provision allowing
amendments by the developer did not vali-
date the developer’s amendments, because
adding units after seven years would de-
crease the benefits associated with the ex-
isting units. The court ruled that the devel-
oper’s amendments did not comply with the
Condominium Act or the master deed.

Having upheld the Land Court’s decision
invalidating the developer’s actions, the Ap-
peals Court turned to whether the lenders’
mortgages were subordinate to the master
deed. The court noted that although the
lenders had released their mortgages on 48

units, they still held mortgages on the devel-
oper’s five units. Therefore, the mortgages
remained superior to the master deed as to
those five units and their appurtenant inter-
ests in the common areas. The court
amended the Land Court’s judgment to re-
flect this ruling. The practical consequences
of this amendment are open to debate and
will likely result in further litigation.

The Appeals Court’s ruling shows that de-
velopers must play by the rules of their orig-
inal master deeds when exercising phasing
rights. It also underscores the importance of
requiring lenders that finance condominium
construction to subordinate their mortgages
to subsequently recorded master deeds. 4

Christopher R. Vaccaro is a partner at Dalton &
Finegold in Andover. His email address is cvac-
caro@dfllp.com.
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