
The Smart Growth 
Zoning and Hous-
ing Production 

Act, codified at Chapter 
40R of the Massachu-
setts General Laws, is 
intended to promote 
multifamily housing de-
velopments. The results 

have been mixed, as many communities 
balk at these developments. But the town of 
Reading, located along Interstates 93 and 95 
and served by the MBTA’s commuter rail 
and buses, has embraced Chapter 40R, with 
positive outcomes.

Chapter 40R encourages cities and towns 
to establish smart growth zoning overlay 
districts, where higher density residential 
developments are allowed as of right, near 
public transit facilities and town centers. 
The Massachusetts Department of Housing 
and Community Development oversees this 
program.

To obtain DHCD approval, proposed 
smart growth districts must allow at least 
eight units per acre for single-family dwell-
ings, 12 units per acre for two- and three-
family dwellings, and 20 units per acre for 

multi-family dwellings. At least 20 percent of 
units must be affordable – that is, available 
for families earning less than 80 percent of 
area-wide median income. Chapter 40R en-
ables municipalities to direct high-density 
developments to better suited locations, un-
like Chapter 40B of the Massachusetts Gen-
eral Laws, which lets developers circumvent 

local zoning restrictions in communities 
lacking sufficient affordable housing.

Payments Offer Incentives for Density
Participating municipalities qualify for 

one-time zoning incentive payments under 
Chapter 40R, based on the number of addi-
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Reading’s smart growth district zoning attracted projects such as Oaktree Development’s 30 Haven, which 
includes 53 apartments and 22,000 square feet of retail space steps from an MBTA commuter rail station.
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tional housing units permitted as of right in 
their smart growth districts. Zoning incen-
tive payments can be as high as $600,000 for 
smart growth districts allowing over 500 ad-
ditional housing units. Chapter 40R also 
provides for one-time density bonus pay-
ments of $3,000 per housing unit upon issu-
ance of building permits.  

Reading has established two smart 
growth districts. Its Gateway Smart Growth 
District is on the former campus of Addi-
son-Wesley Publishing near I-95. Housing 
developments there added 424 dwelling 
units, of which 200 are within the smart 
growth district and 43 units are affordable.  

Reading’s Downtown Smart Growth Dis-
trict, in the commercial center, has five 
completed projects that added 192 units, in-
cluding 43 affordable units. An additional 42 
units are approved for construction in that 
district.

The two smart growth districts earned 
Reading $700,000 in zoning incentive pay-
ments, and over $1 million in density bonus 
payments. Projects on the drawing board 
are expected to generate another $123,000 

in density bonus payments.  
Reading also recently approved three sig-

nificant Chapter 40B products. The Metro-
politan and Schoolhouse Commons proj-
ects, both located near the commuter rail 
station, added 88 rental units. The Eaton 
Lakeview project added 12 ownership units 
and 74 rental units.  

A Faster Path to Compliance
Some of Reading’s Chapter 40R and 

Chapter 40B projects set aside 25 percent of 
their rental units as affordable, instead of 
the usual 20 percent. This increased per-
centage provides a noteworthy advantage. 
As mentioned above, Chapter 40B enables 
developers to avoid local zoning laws in 
communities with insufficient affordable 
housing. But municipalities whose subsi-
dized housing inventory (SHI) exceeds 10 
percent of its total inventory, qualify for a 
“safe harbor.”

Under this safe harbor, if the local zoning 
board of appeals denies a comprehensive 
permit application for a proposed Chapter 
40B project, the developer cannot success-
fully appeal to DHCD. Affordable units are 
included in municipalities’ SHI when deter-
mining whether they qualify for the safe 
harbor.

If a municipality increases the required 
percentage of affordable rental units from 
20 percent to 25 percent, it can include all 
rental units at those projects in its SHI, not 
only the affordable units. This benefit 
helped Reading increase its SHI by 334 units 
since 2013, resulting in a 10.49 percent SHI 

and safe harbor protection under Chapter 
40B. Reading now has better control over 
locations and densities of future housing 
developments.

However, SHI percentages can fall below 
10 percent if market-rate units are added to 
the inventory by new construction or con-
version of affordable units to market-rate 
units. Reading’s planning department con-
tinually monitors its SHI.

Andrew MacNichol, the town’s commu-
nity development director, is also focused 
on the 2021 Massachusetts Zoning Act 
amendment, requiring that MBTA communi-
ties like Reading to have at least one zoning 
district where multifamily housing is per-
mitted as of right. The Massachusetts attor-
ney general warned this month that MBTA 
communities that fail to comply risk liabil-
ity under federal and state fair housing 
laws.

MacNichol is confident that Reading will 
comply, noting that the town “has priori-
tized working with stakeholders and engag-
ing in a robust public process for all hous-
ing developments. Support from the public 
at large and governing bodies has been an 
immense benefit. We will continue with 
these efforts for all future opportunities and 
needs.”

One town alone cannot solve the housing 
shortage in Massachusetts, but Reading is 
doing its part.�

Christopher R. Vaccaro is a partner at Dalton & 
Finegold in Andover.  His email address is cvac-
caro@dfllp.com.

Zoning incentive 
payments can be as high 
as $600,000 for smart 
growth districts allowing 
over 500 additional 
housing units.


