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LAW OF THE LAND

MULTIFAMILY MANDATE

The Transit Zoning Rules that Matter

EOHLC Guidelines Offer a Roadmap to Compliance

BY CHRISTOPHER R. VACCARO

SPECIAL TO BANKER & TRADESMAN

2021 amendment
to the Massachu-
setts Zoning Act

requires “MBTA com-
munities” to establish
zoning districts that
| facilitate  multifamily
housing development.

The amendment de-
fines MBTA communities, in effect, as cities
and towns that have commuter rail, subway,
ferry or bus stations, or are adjacent to cit-
ies and towns having those services. There
are 177 MBTA communities in eastern Mas-
sachusetts. Boston is excluded because its
zoning code is authorized under a separate
enabling act.

MBTA communities must create at least
one zoning district “of reasonable size”
where multifamily housing is “permitted as
of right.” Districts must be located within a
half-mile of transit stations and allow a min-
imum gross density of 15 dwelling units per
acre. The amendment has ambiguities. For
example, what is a zoning district “of rea-
sonable size,” and what does it mean for a
project to be “permitted as of right”? Where
are MBTA communities without public tran-
sit stations expected to locate multifamily
housing districts? When must MBTA com-
munities comply with the statute?
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Massachusetts communities with rapid transit service have until Dec. 31 to enact zoning complying with
the MBTA Communities act encouraging multifamily development.

The Executive Office of Housing and Liv-
able Communities (EOHLC) promulgated
guidelines last August addressing these is-
sues. EOHLC is a cabinet-level secretariat
created in 2023 to improve housing options
in Massachusetts. Its guidelines recognize
four classes of MBTA communities: rapid
transit communities, commuter rail commu-
nities, adjacent communities (cities and
larger towns without nearby transit sta-

tions) and adjacent small towns. Different
requirements apply to each class.

A Direct Path to Approval
For multifamily housing to be allowed
“as of right,” zoning districts must permit
multifamily housing construction without
variances, special permits or similar discre-
tionary zoning relief. But communities can
Continued on Page 2
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condition permitting on site plan reviews, if
the review process does not impose unrea-
sonable delays or conditions. Communities
can also place limited affordable unit re-
quirements on projects.

The guidelines regarding the “reasonable
size” of multifamily districts are compli-
cated. “Reasonableness” depends on both
the acreage of the district and the district’s
“multifamily unit capacity,” which is the po-
tential number of multifamily housing units
that are developable as of right in the dis-
trict. For communities other than adjacent
small towns, reasonably sized districts gen-
erally must have at least 50 acres or 1.5 per-
cent of the developable land in the MBTA
community, whichever is less. There is no
minimum area for adjacent small towns.
Communities lacking transit stations should
locate their districts near access to transit
stations, or near downtown areas.

When determining the reasonable multi-
family unit capacity for individual commu-
nities, EOHLC assigns a percentage to the
community, depending on its class. The per-
centage is 25 percent for rapid transit com-
munities, 15 percent for commuter rail com-
munities, 10 percent for adjacent
communities and 5 percent for adjacent
small towns. EOHLC then calculates the
minimum multifamily housing for each
community based on whichever is greater:
the number of housing units in the MBTA
community, times the applicable percent-

age; or the minimum land area for the multi-
family district, times 15 units per acre.
However, minimum multifamily unit ca-
pacity cannot exceed 25 percent of total
housing in each community. The guidelines
make special allowances for mixed-use de-
velopment zoning districts. EOHLC has es-
tablished minimum multifamily unit capaci-
ties for every MBTA community, which is
available online on the agency’s website.

State Grants Contingent
on Compliance

EOHLC will issue determinations of com-
pliance to communities that satisfy its guide-
lines. These will be important to communi-
ties seeking various forms of state funding
and discretionary grants. MBTA communi-
ties should also consider the statement is-
sued last spring by the Massachusetts attor-
ney general, warning that noncompliant
communities risk liability under federal and
state fair housing laws. EOHLC’s guidelines
do not require communities to produce
housing units, or meet a housing production
target, to comply with the guidelines. Com-
munities only need to show that their zoning
allows multifamily housing as of right and
that sufficient units can be added, even if
such addition is unlikely.

EOHLC anticipates that all MBTA com-
munities will adopt conforming zoning
amendments and seek EOHLC determina-
tions of compliance in the near future. The

deadline for communities to submit applica-
tions to EOHLC for determinations of com-
pliance is Dec. 31 of this year for rapid tran-
sit communities, Dec. 31, 2024 for
commuter rail and adjacent communities
and Dec. 31, 2025 for adjacent small towns.

Arlington, Brookline and Lexington are
among several municipalities that recently
changed their zoning laws to comply with
the guidelines. Other MBTA communities
are expected to follow over the next several
months, creating opportunities for develop-
ers to increase multifamily housing inven-
tory in Massachusetts. The question re-
mains as to how developers will finance
projects, in a lending climate with high in-
terest rates and reluctant bankers. 4
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