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LAW OF THE LAND

NEXT STEPS

The Legal Changes CRE
Executives Need to Know in 2025

Change Ripples from D.C. and Beacon Hill

BY CHRISTOPHER R. VACCARO
SPECIAL TO BANKER & TRADESMAN

he Greek philoso-
Tpher Heraclitus

stated  centuries
ago that change is the
only constant in life.
A few things expected
| to bring change to the
Massachusetts real es-
tate industry in 2025 are
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discussed below.

The MBTA Communities Act

The MBTA Communities Act requires 177
Massachusetts cities and towns with access
to MBTA service, to create at least one zon-
ing district where multifamily housing is
permitted as of right. The Executive Office
of Housing and Livable Communities’
guidelines set minimum multi-family unit
capacities for these MBTA communities.
EOHLC issues determinations of compli-
ance to communities that meet its guide-
lines.

Most MBTA communities have achieved
full or interim compliance with EOHLC
guidelines, but not the town of Milton. The
guidelines require Milton to establish a 50-
acre zoning district accommodating at least
2,461 multi-family housing units. Milton’s
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By January, another 130 Massachusetts cities and towns are required to add multifamily zoning distric

expanding development opportunities.

town government tried to comply, but local
opposition thwarted its efforts. The opposi-
tion organized a referendum, and Milton’s
voters rejected the zoning change.

Attorney  General Andrea Campbell
promptly sued Milton in the Supreme Judicial
Court, seeking an injunction requiring Milton
to adopt a compliant zoning amendment.

The attorney general’s suit relies on pro-
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visions of the Zoning Act that give courts ju-
risdiction to enjoin zoning violations.
Courts typically use this power against
property owners who disregard zoning limi-
tations on building dimensions or uses. The
attorney general’s lawsuit to force a munici-
pality to adopt a specific zoning bylaw is an
unusual use of the Zoning Act.
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The SJC heard arguments on this case in
October. It is expected to issue a decision
early next year. The real estate community
and housing advocacy groups are standing
by.

The Affordable Homes Act, enacted last
August, includes numerous spending and
housing production policies, many of which
will take years to deliver results. But one
component of the AHA is likely to have a
meaningful impact soon.

Affordable Homes Act

The AHA requires that local zoning laws
allow at least one accessory dwelling unit
(ADU) as-of-right in single-family zoning
districts throughout Massachusetts (but not
in Boston).

Municipalities cannot require owner oc-
cupancy of either ADUs or principal dwell-
ings. The size of an ADU is limited to the
lesser of one-half the gross floor area of the
principal dwelling or 900 square feet. Rea-
sonable regulations for site plan review,
building dimensions and short-term rentals
are allowed.

This simple zoning law change has excel-
lent potential to add badly needed dwelling
units in Massachusetts.

Offshore Wind Turbine Projects
Massachusetts is expected to be a major
staging area for offshore wind turbine proj-
ects in federal waters south of Martha’s Vine-
yard. Vineyard Wind is already under con-
struction, promising to generate clean energy

for over 400,000 homes and businesses.

However, Avangrid's Commonwealth
Wind project stalled. That project was ex-
pected to generate enough clean energy for
over 700,000 homes.

Avangrid originally entered into long-
term power purchase agreements (PPAs)
with several utility companies at set prices.
Later, it sought to undo the PPAs, claiming
that the project was now uneconomic be-
cause of inflation, higher interest rates, sup-
ply chain problems and other disruptions.

The Department of Public Utilities ap-
proved the PPAs over Avangrid’s objections,
whereupon Avangrid withdrew from the
project.

Another clean energy firm may build this
project, but President-elect Donald Trump
is no proponent of offshore wind turbines,
which depend on leases and other financial
incentives from the federal government.
The growth of this industry in Massachu-
setts is at risk.

The End of Chevron Deference

Chevron deference is a legal doctrine
that gave federal agencies broad latitude to
interpret enabling legislation and promul-
gate regulations.

The U.S. Supreme Court formulated this
doctrine four decades ago in Chevron
U.S.A., Inc. v. Natural Resources Defense
Council, Inc. In that case, the EPA issued
new air pollution regulations that eased per-
mit requirements for polluting industries
that modify their plants.

The Supreme Court ruled against an envi-
ronmental watchdog group that challenged
the EPA, holding that when Congress implic-
itly delegates authority to an agency, courts
cannot substitute their own construction of
the enabling legislation for the reasonable
interpretation of the agency’s administrator.

Last June, the Supreme Court overruled
Chevron in Loper Bright Enterprises .
Raimondo. Owners of fishing vessels had
challenged a National Marine Fisheries Ser-
vice’s regulation requiring the fishing indus-
try to pay for on-board observers enforcing
the service’s fishery management plan.

Courts now must exercise independent
judgment in deciding whether an agency
acted within its statutory authority. They
cannot readily defer to agency interpreta-
tions of ambiguous statutes.

Loper gives federal courts more scrutiny
over federal agencies’ actions, which is ex-
pected to increase litigation involving those
actions. |

Christopher R. Vaccaro is a partner at Dalton &
Finegold in Andover. His email address is cvac-
caro@dfllp.com.
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