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  LAW OF THE LAND

C U T T I N G  C A R B O N

With Ordinance, Boston
Targets Climate Change
BERDO Requires Upgrades of Commercial Properties

Boston’s City 
Council origi-
nally passed the 

Building Energy Re-
porting and Disclosure 
Ordinance (BERDO) 
in 2013, to better un-
derstand the role that 
larger residential and 

commercial buildings play in greenhouse 
gas emissions. BERDO has been periodi-
cally amended since then, and it now im-
poses significant reporting and emissions 
standards on Boston’s larger buildings.

BERDO requires that owners of non-resi-
dential buildings with more than 20,000 
square feet of floor area, and owners of resi-
dential buildings with more than 15 dwell-
ing units, annually report to the Boston Air 
Pollution Control Commission their energy 
and water usage, and their compliance with 
BERDO’s emissions standards. Private 
building owners’ annual reports must in-
clude information on greenhouse gas emis-
sions, building uses, use of renewable en-
ergy certificates and sources of energy 
purchased for buildings.

In 2026, and every five years thereafter, 
building owners must provide independent 

third-party verifications of their reported 
data for the previous five years. Owners can 
require separately metered commercial ten-
ants to submit the BERDO reports for their 
leased premises. The city itself is subject to 
a much less burdensome version of this re-
porting requirement.

The Air Pollution Control Commission 
must disclose on the city’s website energy 

and water usage and emissions information 
for each building covered by BERDO. That 
commission has promulgated detailed regu-
lations and policies for interpreting and im-
plementing BERDO, along with a proce-
dural framework for the ordinance.

In addition to the reporting requirements, 
beginning this year BERDO imposes green-

Christopher Vaccaro

BY CHRISTOPHER R. VACCARO 
SPECIAL TO BANKER & TRADESMAN

Continued on Page 2

The HVAC systems on the roof of 888 Boylston St. in Boston. Boston’s building emissions-control law adds 
new requirements for larger buildings to start lowering their emissions.
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house gas emission standards on larger 
buildings. The standards require substantial 
reductions in those emissions every five 
years. However, buildings with 20,000 or 
more square feet but less than 35,000 square 
feet, and those with 15 to 34 dwelling units, 
do not have to comply with emissions stan-
dards until 2031, reporting for 2030 emis-
sions. By 2050, all covered buildings are ex-
pected to produce zero emissions.

Option to Buy Renewable 
Energy Certificates

BERDO allows owners to mitigate green-
house gas emissions by acquiring renewable 
energy certificates from non-greenhouse 
gas emitting sources, by purchasing energy 
from non-emitting renewable sources, or by 
making “alternative compliance payments.” 
The initial cost of those payments is $234 
per metric ton of greenhouse gas, subject to 
periodic review.

The option for owners to make these pay-
ments is, in essence, a small scale “cap and 
trade” program that places emissions limits 
on greenhouse gases but allows owners to 
exceed those limits by making payments. 
This amounts to a tax on greenhouse gas 
emissions, which incentivizes owners to 
minimize those emissions.

Alternative compliance payments are 
paid into the city’s Equitable Emissions In-
vestment Fund, which is dedicated to pro-
gressive initiatives such as improving and 
promoting affordable housing, economic in-

clusion for minorities and women, work-
force development training programs, com-
munity housing ownership and renewable 
energy infrastructure. Funds are also avail-
able for improving air quality and tenants’ 
indoor environments.

BERDO establishes a review board with 
significant power. The review board may 
approve individual compliance schedules 
for owners, as an alternative to the pre-
scribed emissions standards. It can approve 
hardship compliance plans, allowing less 
stringent emissions standards for buildings 
with historic designations, affordable hous-
ing refinancing timelines, long-term energy 
contracts, or financial hardships. The re-
view board also considers applications for 
expenditures from the Equitable Emissions 
Investment Fund.

Board Responsible for 
Enforcement Decisions

Perhaps most importantly, the review 
board is empowered to enforce BERDO’s 
mandates. It can assess fines and seek 
court-ordered injunctions against noncom-
pliant private building owners and commer-
cial tenants.

For noncompliance of reporting require-
ments, the fine is up to $150 or $300 per day, 
depending on building size. Fines for non-
compliance with emissions standards are 
up to $300 or $1,000 per day, again depend-
ing on building size. If a third-party verifier 
finds a discrepancy in an owner’s reporting, 

the owner is subject to a fine of between 
$1,000 and $5,000. The review board may 
grant reductions or waivers of fines. Own-
ers can appeal fines assessed against them 
to the Air Pollution Control Commission.

It is noteworthy that city-owned proper-
ties, including some 10,000 housing units 
owned or managed by the Boston Housing 
Authority, are excused from the review 

board’s fines and injunctions. Without the 
threat of review board penalties, the city 
has less incentive than private property 
owners to comply with BERDO. It remains 
to be seen if the city will fully comply with 
BERDO’s requirements out of a sense of 
fairness and civic duty.

Boston has a land area of about 48 square 
miles, with roughly 675,000 residents. For a 
planet with over 8 billion people, BERDO 
cannot provide meaningful climate change 
mitigation by itself, but one has to start 
somewhere.�

Christopher R. Vaccaro is a partner at Dalton & 
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cvaccaro@dfllp.com.

Alternative compliance 
payments are, in 
essence, a small 
scale “cap and trade” 
program. 


